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AMA/ORD ER

PER DUVVURU RL REDDY, JUDICIAL MEMBER:

This appeal filed by the Revenue is directed against the order of the
|ld. Commissioner of Income Tax (Appeals) 6, Chennai dated 27.02.2017
relevant to the assessment year 2010-11. The Revenue has raised three
grounds in its appeal viz., (i) the Id. CIT(A) has erred in deleting the
disallowance made on account of scientific expenses claimed under section
35(1) of the Income Tax Act, 1961 [*Act” in short], (ii) the Id. CIT(A) has

erred in excluding the investments made by the assessee in its subsidiary
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2. Brief facts of the case are that the assessee is engaged in the
manufacture of automotive rubber components and filed its return of income
admitting NIL income after setting off of carry forward depreciation loss. The
return filed by the assessee was processed under section 143(1) of the Act.
Subsequently, the case of the assessee was selected for scrutiny and notice
under section 143(2) of the Act was issued to the assessee. In response
thereto, the assessee filed all details. After considering the submissions of
the assessee as well as verifying the details filed by the assessee, the
assessment under section 143(3) of the Act was completed by assessing
total income of the assessee at .2,54,92,381/- after making various

additions and also assessed the book profit at .5,60,42,854/-.

3. The assessee carried the matter in appeal before the Id. CIT(A) and
challenged various additions made by the Assessing Officer. After
considering the submissions of the assessee, the Id. CIT(A) partly allowed

the appeal filed by the assessee.

4. Aggrieved, the Revenue is in appeal before the Tribunal. With regard
to the claim made by the assessee on account of scientific expenses under

section 35(1) of the Act, the |d. DR has submitted that the assessee has not
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0 ihe undertaking of scientific & research or to a university, college or other
institutions to be used for scientific research. To admit such claim, it is
mandatory to furnish report in Rule 6(1) of the IT Rules. Without considering
these facts, the Id. CIT(A) went in wrong to direct the Assessing Officer to
allow 1/5™ of such expenditure as was allowed in earlier assessment years

and pleaded that the order of the Id. CIT(A) should be reversed.

5. On the other hand, the Id. Counsel for the assessee supported the

order passed by the Id. CIT(A).

6. We have heard both sides, perused the materials available on record
and gone through the orders of authorities below. From the computation of
income, the Assessing Officer noticed that the assessee had claimed
research and development expenses under section 35(1) of the Act at

4,18,14,096/-. Against specific query, it was the submission of the
assessee during the course of scrutiny proceedings that the nature of which
expenditure claimed under R & D expenses has been treated as deferred
revenue expenses. The treatment of the said expenditure to be in the nature
of deferred revenue itself suggests that the expenses shall be allowed
spread over a specific time period as per Act. After examining the issue in
detail and since for the assessment years 2007-08 and 2008-09, the Id.

CIT(A) has confirmed the said treatment by the Department as the said
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Installments. Accordingly, for the current assessment year in consideration,

the said expenditure was restricted to .83,62,819/- and the balance was
added back to the total income of the assessee. On appeal, the Id. CIT(A)
has observed in para 4.2 as under:

“4.2  Per contra, in the written submissions filed, the appellant without
prejudice to its contention of allowance of the entire amount, has stated
that based on the decision of my predecessor Commissioner of Income
Tax (Appeals) in earlier years the appellant is entitled for the allowance
of 1/5" of the amount spent during F.Y. 2006-07 being %.2,24,86,549/-
[ie., 1/5™ of T.11,24,32,995/-] and 1/5™ of the amount spent during F.Y.
2007-08 being .1,60,23,062/- [i.e. 1/5" of €.8,01,15,310/-]”

6.1 From the above, it is stated that during the financial year 2006-07

relevant to the assessment year 2007-08, the assessee is entitled for the

allowance of only .2,24,86,549/- [i.e., 1/5" of .11,24,32,995/-]. The above

observations of the Id. CIT(A) appears to be contrary to that of the appellate
order, because, for the assessment year 2007-08, the Id. CIT(A) gave a

finding in his order at para 4.5.11, which is reproduced as under:

“4.5.11 Therefore, the above “product perfection expenses”,
which are classified by the assessee as ‘scientific expenses’ in its books,
are essentially revenue expenses incurred by the assessee during the
regular course of the existing business of ‘automobile component
manufacturing’. Hence, these expenses are allowable as normal
business expenses, for the purpose of computing the taxable income
under the head ‘income from business’. The Assessing Olfficer is
directed to allow the above expenditure of <.11,24,32,995/- as an
allowable revenue expenditure. The assessee succeeds in the appeals in
this regard”.
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assessee Is required to satisty the terms and conditions as stipulated in the

relevant section(s). In this case, the assessee made the claim of expenditure
of .4,18,14,096/- under section 35(1) of the Act. But, before restricting the
claim to the extent of .83,62,819/- the Assessing Officer has not given any
findings as to whether the assessee has satisfied the conditions laid down
under section 35(1) of the Act as contended by the Id. DR as well as the
ground No.2.3. Under the above facts and circumstances, we direct the
Assessing Officer to verify the claim of the assessee and decide the issue by
passing a speaking order in accordance with law after ensuring that the

assessee satisfies all the requirements of the relevant provisions of the Act.

7. The next ground raised in the appeal of the Revenue is with regard to
disallowance under section 14A r.w. Rule 8D. From the Schedule 6 —
Investments, the Assessing Officer noticed that the assessee had
investments of .18,51,00,000/- in subsidiary company M/s. Hwaseung
Materials India P. Ltd. and not admitted any expenditure towards maintaining
the above investments in the profit and loss account. Accordingly, by
invoking the provisions of section 14A r.w. Rule 8D, the Assessing Officer
determined the expenditure component for maintaining the above

investments in the subsidiary at .58,89,190/- and brought to tax.
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ering the submissions of the assessee and by

olfowing the decision In the case of Redington (India) Ltd v. Addl. CIT in
TCA No. 520 of 2013 dated 23.12.2016, the Id. CIT(A) deleted the

disallowance against which, the Revenue is in appeal.

7.2 The only contention advanced by the Id. DR is that the Department
has not accepted the decision in the case of Redington (India) Ltd. v.
AddI.CIT and preferred further appeal and pleaded that the order of the Id.
CIT(A) on this issue should be set aside. On the other hand, the Id. Counsel
for the assessee has submitted that the issue is squarely covered in favour
of the assessee by the decision of the Hon’ble Jurisdictional High Court and

prayed that the same should be followed to decide the issue.

7.3 We have heard rival contentions. Admittedly, the assessee has made
investment in its subsidiary M/s. Hwaseung Materials India P. Ltd. of

.18,51,00,000/-. 1t is also an admitted fact that the assessee has not
claimed any exempt income out of the investments made. In the case of
Redington (India) Ltd v. Addl. CIT (supra), by following the decision of the
Hon’ble Supreme Court in the case of Madras Industrial Investment
Corporation Ltd. v. CIT 225 ITR 802, the Hon’ble Jurisdictional High Court
has observed that where there was no exempt income, there cannot be a
disallowance of expenditure in relation to such assumed income and

accordingly, the Id. CIT(A) deleted the disallowance made in this case. The
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modified by the higher Court. Thus, we find no infirmity in the order passed
by the Id. CIT(A) on this issue and hence, the ground raised by the Revenue

is dismissed.

8. The next ground raised in the appeal of the Revenue is with regard to
the claim of depreciation @ 60% in respect of computer software. In the
assessment order, the Assessing Officer observed that the assessee has
claimed depreciation on computer software amounting to .30,06,064/-
[wrongly mentioned as 13,06,064/-]. After considering the submissions of the
assessee, the Assessing Officer held that the assessee is eligible for
depreciation @ 15% as allowable for ‘Plant and Machinery’ and the balance
45% of .30,06,064/- amounting to .25,55,154/- was disallowed and

brought to tax.

8.1 On appeal, after considering the submissions of the assessee, the Id.
CIT(A) was of the opinion that the purchase of software, being a revenue
expenditure, the claim of the assessee for the ERP programme at 60% is a
valid claim and accordingly, he directed the Assessing Officer to allow the

depreciation at 60% as claimed by the assessee.


http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22

; Your complimentary
— use period has ended. 8 LTA. No.1123/M/17

Thank you for using

_ , ; Com plete PDF Complete.
Click Here to up Is in appeal before the Tribunal. The Id. DR
Unlimited Pages

as submitted that the assessee is eligible to claim depreciation at the rate

of 25% and not 60%.

8.3 We have heard rival contentions. The assessee has claimed
depreciation on computer and computer software at 60%. The Assessing
Officer allowed depreciation at the rate of 15% and the balance 45% was
disallowed. Before the Id. CIT(A), the assessee has submitted that during
the year under consideration, the assessee purchased software and the
same is very much eligible to claim depreciation at the rate of 60%.
Alternatively, it was also submitted that the assessee is eligible to claim the
entire amount as revenue expenditure. After considering the submissions of
the assessee, the Id. CIT(A) directed the Assessing Officer to allow the
depreciation at 60% as claimed by the assessee. On perusal of the
Depreciation Schedule, the assessee is eligible to claim depreciation at the
rate of 60 per cent on purchase of computer software and moreover, various
Courts have also held that the assessee is eligible to claim 60% depreciation
on computers including computer software. Therefore, the submission of the
|d. DR that the assessee is eligible to claim depreciation @ 25% only is not
acceptable. Otherwise also, various Courts have held that the purchase of
software has been allowed as revenue expenditure as the assessee has

alternatively claimed before the Id. CIT(A). Accordingly, we find no infirmity
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by the Revenue 1s dismissed.

9. In the result, the appeal filed by the Revenue is partly allowed for
statistical purposes.

Order pronounced on the 27" October, 2017 at Chennai.

Sd/- Sd/-
(CHANDRA POOJARI) (DUVVURU RL REDDY)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Chennai, Dated, the 27.10.2017
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